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RESPONDENT’S BRIEF

Issue
Has Odle failed to establish that the district court abused its discretion when it imposed a
unified sentence of seven years, with two years fixed, and declined to retain jurisdiction or place
him on probation, upon his guilty plea to possession of heroin?

Odle Has Failed To Establish That The District Court Abused Its Sentencing Discretion
Odle pled guilty to possession of heroin and the district court imposed a unified sentence
of seven years, with two years fixed. (R., pp.55-58.) Odle filed a notice of appeal timely from
the judgment of conviction. (R., pp.59-63.)
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Odle asserts that the district court should have “sentenced him to a lesser term of
imprisonment, a rider, or probation” in light of his old age, physical health issues, mental health
issues, veteran status, willingness to start treatment, and acceptance of responsibility.
(Appellant’s brief, pp.3-5.) Odle has failed to establish an abuse of discretion.
When evaluating whether a sentence is excessive, the court considers the entire length of
the sentence under an abuse of discretion standard. State v. McIntosh, 160 Idaho 1, 8, 368 P.3d
621, 628 (2016); State v. Stevens, 146 Idaho 139, 148, 191 P.3d 217, 226 (2008). It is presumed
that the fixed portion of the sentence will be the defendant’s probable term of confinement. State
v. Oliver, 144 Idaho 722, 726, 170 P.3d 687, 391 (2007). Where a sentence is within statutory
limits, the appellant bears the burden of demonstrating that it is a clear abuse of discretion.
McIntosh, 160 Idaho at 8, 368 P.3d at 628 (citations omitted). To carry this burden the appellant
must show the sentence is excessive under any reasonable view of the facts. Id. A sentence is
reasonable if it appears necessary to accomplish the primary objective of protecting society and
to achieve any or all of the related goals of deterrence, rehabilitation, or retribution. Id. The
district court has the discretion to weigh those objectives and give them differing weights when
deciding upon the sentence. Id. at 9, 368 P.3d at 629; State v. Moore, 131 Idaho 814, 825, 965
P.2d 174, 185 (1998) (court did not abuse its discretion in concluding that the objectives of
punishment, deterrence and protection of society outweighed the need for rehabilitation). “In
deference to the trial judge, this Court will not substitute its view of a reasonable sentence where
reasonable minds might differ.” McIntosh, 160 Idaho at 8, 368 P.3d at 628 (quoting Stevens,
146 Idaho at 148-49, 191 P.3d at 226-27). Furthermore, “[a] sentence fixed within the limits
prescribed by the statute will ordinarily not be considered an abuse of discretion by the trial
court.” Id. (quoting State v. Nice, 103 Idaho 89, 90, 645 P.2d 323, 324 (1982)).
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The decision whether to retain jurisdiction is a matter within the sound discretion of the
district court and will not be overturned on appeal absent an abuse of that discretion. State v.
Lee, 117 Idaho 203, 205-06, 786 P.2d 594, 596-97 (Ct. App. 1990). The primary purpose of a
district court retaining jurisdiction is to enable the court to obtain additional information
regarding whether the defendant has sufficient rehabilitative potential and is suitable for
probation. State v. Jones, 141 Idaho 673, 677, 115 P.3d 764, 768 (Ct. App. 2005). Probation is
the ultimate goal of retained jurisdiction. Id. There can be no abuse of discretion if the district
court has sufficient evidence before it to conclude that the defendant is not a suitable candidate
for probation. Id. The goal of probation is to foster the probationer’s rehabilitation while
protecting public safety. State v. Cheatham, 159 Idaho 856, 858, 367 P.3d 251, 253 (Ct. App.
2016) (citations omitted).

A decision to deny probation will not be deemed an abuse of

discretion if it is consistent with the criteria articulated in I.C. § 19-2521. Id. (citing State v.
Toohill, 103 Idaho 565, 567, 650 P.2d 707, 709 (Ct. App. 1982)).
The maximum prison sentence for possession of heroin is seven years.

I.C. § 37-

2732(c)(1). The district court imposed a unified sentence of seven years, with two years fixed,
which falls within the statutory guidelines. (R., pp.55-58.) On appeal, Odle asserts that his
sentence is excessive, and that the district court abused its discretion by declining to retain
jurisdiction or place him on probation, in light of a number of factors he claims are mitigating.
(Appellant’s brief, pp.4-5.)

However, Odle’s sentence is appropriate given his extensive

criminal history and his failure to rehabilitate or be deterred despite prior legal sanctions.
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Odle has an extensive criminal record that dates back to 1974 when he was convicted of
possession of a controlled substance. (PSI, pp.4-5. 1) Odle has since accumulated six additional
felony convictions—including for use of a firearm in the commission of a crime, kidnapping,
DUI, and three convictions for possession of a controlled substance—and at least 18
misdemeanor convictions. (PSI, pp.5-12.) Odle’s record also includes multiple charges that
were eventually dismissed, including five felony charges for possession of a controlled
substance. (PSI, pp.5-11.) Odle has previously been incarcerated, and, most recently, served a
seven-year prison sentence for a 2004 possession of a controlled substance conviction. (PSI,
pp.5-10, 12.) Since his release, Odle has continued his criminal offending by incurring four
misdemeanor convictions. (PSI, p.12.) Additionally, Odle denied ever participating in a drug
program for his 45-year drug habit and noted that his longest period of sobriety was 10 years
while he was in prison. (PSI, pp.17-18.) The PSI investigator concluded:
Mr. Odle admits to a 45-year addiction to illegal narcotics. He identifies
methamphetamine, heroin, and pain pills as his drugs of choice, and spending
over $500.00 per week to support his drug habit. He claims he has never been
offered participation in a drug treatment program, yet has never sought treatment
on his own. It appears Mr. Odle feels the State is responsible for providing him
with treatment.
Mr. Odle has spent the majority of his adult life living off social security,
using drugs and committing whatever crimes benefit him. He has no pro-social
contacts in the community and has been unemployed for 30 years. It does not
appear Mr. Odle takes accountability for his actions and instead holds onto a
victim stance. Until he is willing to change his attitude and behavior toward
living a crime-free life, I do not believe he is a viable candidate for community
supervision. A period of penal incarceration, focusing heavily on cognitive based
and substance abuse programming, as well as participation in mental health
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PSI page numbers correspond with the page numbers of the electronic file “Odle 46244
psi.pdf.”
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treatment, may be Mr. Odle’s only opportunity to change his attitude and
behaviors towards a pro-social lifestyle.
(PSI, pp.20-21.)
Odle claims that his old age, physical health issues, and mental health issues warrant a
lesser sentence, a rider, or probation; however, Odle has been committing crimes for almost 45
years and has yet to be deterred despite his advanced age and physical health issues.
(Appellant’s brief, pp.4-5; PSI, pp.4-12.) Odle reported his mental health as “fair to good,” but
he was diagnosed with paranoid schizophrenia in 1984, and currently takes haloperidol to treat
his mental health issues. (PSI, pp.16-17.) Even with medication and prior participation in
counseling, Odle has continued to aggravate his mental health issues by continuing to abuse
illegal substances. (PSI, p.16-17, 28.) Odle is clearly not a viable candidate for probation, and
his sentence is reasonable in light of his continued criminal offending, substance abuse, and
failure to be deterred.
At sentencing, the district court articulated the correct legal standards applicable to its
decision and also set forth its reasons for imposing Odle’s sentence, declining to retain
jurisdiction, and declining to place him on probation. (7/2/18 Tr., p.25, L.7 – p.26, L.20.) The
state submits that Odle has failed to establish an abuse of discretion, for reasons more fully set
forth in the attached excerpt of the sentencing hearing transcript, which the state adopts as its
argument on appeal. (Appendix A.)
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Conclusion
The state respectfully requests this Court to affirm Odle’s conviction and sentence.

DATED this 17th day of January, 2019.

__/s/_Lori A. Fleming____________
LORI A. FLEMING
Deputy Attorney General

ALICIA HYMAS
Paralegal

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 17th day of January, 2019, served a true and
correct copy of the attached RESPONDENT’S BRIEF to the attorney listed below by means of
iCourt File and Serve:
JENNY C. SWINFORD
DEPUTY STATE APPELLATE PUBLIC DEFENDER
documents@sapd.state.id.us.
__/s/_Lori A. Fleming____________
LORI A. FLEMING
Deputy Attorney General
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APPENDIX A

25

1

on Mr. Odle, despite his age and history.

26

1

like yours if they don't change what they're doing. I

2

warn that they will face a lifetime of serial

2

Thank you.

3

THE COURT:

Thank you .

3

incarceration, one sentence after the other, one parole

4

Mr. Odle, do you want to say anything?

4

violation or probation violation after another, if they

THE DEFENDANT: No, I'd Just give 110 percent

5

continue to abuse drugs and commit crimes associated

6

with drug use or dr ug acquisition or drug sale.

5
6

if I get a Rider.

7

THE COURT: I appreciate that. Thank you.

7

8

On your plea of guilty, I do find you guilty.

8

violent criminal behavior. I think counsel is -- I
appreciate counsel's sentiment that you are not beyond

Your history shows not just drug use but also

9

In an exercise of discretion in sentencing, I have

9

1(

considered the Tooh ill factors, including the nature of

1

ll
1,

the offense and the character of the offender, as well

system can do and it's up to you, the individual, to

as information in mitigation and in aggravation. In

decide whether or not you're going to do the work

1,

determining an appropriate sentence, I'm mindful of and

necessary to prevent future incarceration to stay sober.

11

guided by the objectives of, first, protecting society

1!

but also achieving deterrence, both specific and

approach, given your history, is to impose a prison

11
1,

general, the potential for rehabilitation, and the need

sentence and hope that the next time you parole out that

11

salvage. At times, though, there's only so much the

At this point I think the only reasonable

1

for retribution or punishment.
I have reviewed and considered the PSI

you will take more seriously the desire to, as you

1

profess, stay sober, and will actually do something to

1'
2(

materials, considered the §19-2522 evaluation performed,

1

act on that rather than pay it lip service, which it

and, you know, I'm struck, Mr. Odle, by the length and

2

appears is all you have done throughout your life.

2l

significance of your prior criminal history. The fact

2

2,

of the matter is as you have likely become

2

Idaho State Board of Corrections under the Unified

2'
21

institutionalized, given your time in and out of prison.

2

Sentencing Laws of the State of Idaho for an aggregate

I see young folks here every week for sentencing who are

2

term of seven years. The Court specifies a minimum

2'

on the front side of what I warn may be a life lived

2

period of confinement of two -years fixed, followed by a

1

term of five-years indeterminate. I'm going to impose

1

REPORTER'S CERTIFICATE

2

that sentence. I'm going to remand you to the sheriff

2

STATE OF IOAHO }

3

of the county to be delivered to the proper agent of the

3

COUNTY OF ADA }

I'm going to sentence unto the custody of the

27
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4

State Board of Correction in execution of the sentence.

4

5

Credit will be given for the days served prior to entry

5

6

of judgment. The Court will order if you have not done

6

7

so you provide a DNA sample and right thumbprint

7

That I am the reporter who transcribed the

8

impression and order that you pay court costs and a

8

proceedings had in the above-entitled action in machine

I, CHRISTIE VALCICH, Certified Court Reporter
of the County of Ada, State of Idaho, hereby certify:

9

amount of restitution for laborat ory costs and

9

shorthand and thereafter the same was reduced into

1(

investigation costs of $500.

1

typewriting under my direct supervision; and that the

1
1,

1

foregoing transcript contains a full, true, and accurate

afford an attorney, you can request to have one

1

record of the proceedings had in the above and foregoing

1,

appointed at public expense. Any appeal must be filed

1

cause, which was heard at Boise, Idaho.

11

within 42 days the date of this order or the entry of

1

l'

the written order of judgment of conviction and order

1

11

imposing that sentence.

1

1,

H

You have the right to appeal. If you cannot

(Proceedings concluded.)
--oOo--

IN WITNESS WHEREOF, I have hereu nto set my
hand this 4th day of October, 2018.
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